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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC18-00276 
CASE NAME: McMULLEN VS. HOGGE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY BRYAN HOGGE 
* TENTATIVE RULING: * 
 

The demurrer by defendant Bryan Hogge to the Second Amended Complaint (“SAC”), is 
overruled. Defendant shall file and serve his answer on or before November 11, 2021. 

Background 

Defendant, a real estate broker, acquired residential real estate in Byron, California with 
seller financing from plaintiff, Christopher Derek McMullen. (SAC, ¶4.) Defendant listed the 
property in 2014, marketed it, and secured buyers, Michael and Dina DiVincent. The DiVincents 
made at least one offer to defendant on terms that explicitly included the property’s solar 
system. However, since the DiVincents needed seller financing, which defendant could not 
provide, defendant transferred the property to Mr. McMullen in order to make the sale. 
(SAC, ¶¶5-6.) Incident to that transaction, on January 6, 2015, defendant sent Mr. McMullen a 
personal guarantee promising to deliver the property free from any damage to fixtures. (SAC, 
¶7.) Defendant transferred the deed for the property to Mr. McMullen on February 12, 2015. 
The next day, Mr. McMullen accepted the DiVincents’ offer to purchase and an escrow period 
ensued, scheduled to close in April. (SAC, ¶8.) 
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Shortly thereafter, Mr. McMullen learned that portions of the solar system at the property 
had been removed between February 12 and February 23, 2015, rendering the system 
inoperable. (SAC, ¶9.) Defendant, who was responsible for the removal, used the solar 
equipment that had been removed at his new residence. (SAC, ¶10.) In order to close escrow 
with the DiVincents, Mr. McMullen was forced to agree to replace the solar system at his 
expense. (SAC, ¶11.) Mr. McMullen subsequently learned of missing permits and the lack of 
PG&E approval for the system. (SAC, ¶12.) In October 2017, a newly installed system was 
operational, but the DiVincents had already incurred significant increased energy expenses. 
(SAC, ¶¶12-14.) 

Mr. McMullen brought suit against defendant for his having to replace the system Hogge 
removed and the DiVincents sued McMullen to recover their increased energy expenses while 
they lacked a functional solar system. The actions were consolidated. The DiVincents petitioned 
the Court to enforce the arbitration clause in their purchase agreement with Mr. McMullen and 
following arbitration, those parties settled their dispute in January 2020. (See SAC, ¶¶12-14.)  

In April 2021, Mr. McMullen amended his complaint, asserting causes of action for 
(1) negligence; (2) breach of contract; (3) trespass; and (4) intentional interference with contract, 
and including supplemental allegations concerning the outcome of Mr. McMullen’s arbitration 
with the DiVincents. The Court overruled a demurrer by defendant to the breach cause of action. 
In sustaining defendant’s demurrer to the fourth cause of action, the Court noted that if plaintiff 
had a cause of action for fraud, he could attempt to state it. Plaintiff filed the current SAC on 
August 12, 2021, alleging causes of action for: (1) negligence; (2) breach of contract; 
(3) trespass; and (4) fraud and deceit.  

After an effort to meet and confer, defendant again generally demurs to the second and 
fourth causes of action. He (again) argues a two year statute of limitations bars the breach 
cause of action and that the new fraud cause of action is insufficiently pleaded. Plaintiff opposes 
the demurrer. 

Discussion 

A demurrer tests the sufficiency of a complaint by raising questions of law. (Rader Co. v. 
Stone (1986) 178 Cal.App.3d 10, 20.) A court assessing a demurrer accepts as true the facts 
pleaded in the complaint, but rejects contentions, deductions and conclusions of fact or law. 
(Blank v. Kirwan (1985) 39 Cal.3d 311, 318; Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
962, 966–967.) “In the construction of a pleading, for the purpose of determining its effect, its 
allegations must be liberally construed, with a view to substantial justice between the parties.” 
(Code Civ. Proc., § 452.) The grounds for a demurrer must appear on the face of the challenged 
pleading, or from matters subject to judicial notice. (Code Civ. Proc. § 430.30(a).)  

Second Cause of Action for Breach 

Defendant again challenges this cause of action based on the statute of limitations 
for oral contracts. As noted by the Court in its ruling on defendant’s first demurrer, and as 
plaintiff argues, the alleged breach is not solely based on an oral contract. (See, e.g., SAC, ¶7.) 
The demurrer to the second cause of action is overruled. 

Fourth Cause of Action for Fraud 

Defendant demurs to the fourth cause of action, arguing (1) the SAC fails to plead 
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reliance, (2) future actions do not prove concealment, (3) no duty to disclose, (4) nothing shows 
a contemporaneous intent by defendant not to perform.  

Addressing the first argument, the SAC does assert reliance. Paragraphs 58-59 of the 
SAC explicitly state: 

58. Hogge's intentional concealment and suppression of material facts as herein alleged 
was intended to induce McMullen to agree to participate in the transaction by providing 
financing to the DiVincents for their purchase of the Hoffman Lane property with the 
knowledge that McMulllen would rely upon his doing so, to his detriment.  

59. Hogge knew that McMullen was relying upon his communications concerning 
removal of the solar lien and that McMullen was unaware of what Hogge was 
intentionally concealing from him. Further, Hogge knew that McMullen was not residing 
in the local area in 2014 and 2015, and knew that McMullen inspected the property on 
January 16, 2015, while the solar system was in place and fully functioning. Accordingly, 
McMullen’s reliance upon what was communicated by Hogge was justifiable and 
reasonable. 

These allegations sufficiently state reliance by plaintiff and defendant’s intent to induce 
reliance.  

As to the significance of defendant’s future actions, the Court agrees with defendant that 
the removal of the solar system is not proof of fraud. However, the general requirement to plead 
misrepresentation has been met.  

Among the elements of fraud is a representation with knowledge of its falsity. (Hinesley 
v. Oakshade Town Center (2005) 135 Cal.App.4th 289, 294.) "Because knowledge is a fact, it is 
sufficiently pleaded by the general averment that the defendant knew the representation was 
false." (5 Witkin (5th ed. 2008) Cal. Procedure, Pleadings, § 726, citing Crouch v. Wilson (1920) 
183 Cal. 576, 579.) Plaintiffs are only required to allege ultimate facts, not evidence. (Careau & 
Co. v. Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1390.) Plaintiff’s 
assertion that defendant concealed his intention (SAC, ¶56) is sufficient.  

There is also no “fatal mismatch” between fraudulent statements and liability for fraud, 
as defendant contends. (Memorandum of Points and Authorities in Support of Demurrer, 7:17.) 
The damage alleged here is not simply replacement of the solar system. Plaintiff also asserts he 
would not have entered into various transactions had he known what defendant failed to 
disclose. (SAC, ¶64.) Accordingly, the issue is not liability for failing to disclose tortious intent 
“before committing the alleged fraud.” (Memorandum of Points and Authorities in Support of 
Demurrer, p. 9.) The alleged falsity at the time the statements were made is, itself, the problem. 
Whether defendant indeed had fraudulent intent at that time (which he seems to deny), is 
beyond the scope of a demurrer.  

With respect to his argument that he had no duty to disclose, defendant may not have 
owed a fiduciary duty to plaintiff, but he does not explain how any of the other scenarios do not 
apply here.  

The demurrer to the fourth cause of action is overruled. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   36 
HEARING DATE:   11/01/21 

 
 

- 4 - 

 2.  TIME:  9:00   CASE#: MSC19-01346 
CASE NAME: WHITE VS. AASEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CA TOWNCENTRE OWNER LLC 
* TENTATIVE RULING: * 
 
This matter has been continued by the Court to January 10, 2022. 

 

  

 3.  TIME:  9:00   CASE#: MSL16-03173 
CASE NAME: CAPITAL ONE VS. SALIS 
HEARING ON MOTION FOR ENTRY OF JDGMNT UNDER STIPULATED SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to enforce a stipulated settlement.  In 2016, the parties reached a 
settlement and the court retained jurisdiction.   
 
 Attached as an exhibit to Plaintiff’s Motion was a Stipulation for Settlement.  Pursuant to 
the settlement, Defendant agreed to pay Plaintiff the principal sum of $4,622.84.  Defendant 
failed to make any payments.  The balance now due is the principal sum of $4,622.84 plus court 
costs of $567.50, for a total of $5,190.34. 
 
 All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.  Accordingly, the motion is granted.  The Court will sign the entry of judgment for 
$5,190.34. 

 

  

 4.  TIME:  9:00   CASE#: MSL18-06794 
CASE NAME: DISCOVER VS. POINDEXTER 
HEARING ON MOTION TO SET ASIDE SETTLEMENT & ENTER JUDGMENT 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to enforce a stipulated settlement.  In 2019, the parties reached a 
settlement and the court retained jurisdiction.   
 
 Attached as an exhibit to Plaintiff’s Motion was a Stipulation for Settlement.  Pursuant to 
the settlement, Defendant agreed to pay Plaintiff the principal sum of $3,325.41.  Defendant 
paid a total of $2400.  The balance now due is the principal sum of $925.41 plus court costs of 
$290.00, for a total of $1,215.41. 
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 All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.  Accordingly, the motion is granted.  The Court will sign the entry of judgment for 
$1,215.41. 

 

  

 5.  TIME:  9:00   CASE#: MSL19-06522 
CASE NAME: BANK OF AMERICA VS. KIRKLAND 
HEARING ON MOTION TO ENFORCE SETTLEMENT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to enforce a stipulated settlement.  In June 2020, the parties reached a 
settlement and the court retained jurisdiction.   
 
 Attached as an exhibit to Plaintiff’s Motion was a Stipulation for Settlement.  Pursuant to 
the settlement, Defendant agreed to pay Plaintiff the principal sum of $2,848.45.  After the 
Defendant made several payments he ceased making payments as agreed.  The balance now 
due is the principal sum of $1,624.45 plus court costs of $579.50, for a total of $2,203.95. 
 
 All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.  Accordingly, the motion is granted.  The Court will sign the entry of judgment for 
$2,203.95. 

 

  

 6.  TIME:  9:00   CASE#: MSL19-07047 
CASE NAME: STATE FARM VS. GREENROD 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE 
* TENTATIVE RULING: * 
 
On June 3, 2021, this Court ordered that Plaintiff’s requests for admission, Set two be deemed 
admitted.   The motion for judgment on the pleadings is premised on the admissions which were 
deemed admitted by Court Order. Defendant objects to the motion on two grounds, (1) that 
defense counsel have been unable to contact their client and (2) that Plaintiff failed to meet and 
confer. The first reason for objection to the motion fails to state legal grounds to deny the 
motion. Plaintiff has satisfied the meet and confer requirement.   Therefore, this motion is 
granted for the reasons cited in the moving papers.    Plaintiff to prepare and provide a 
proposed judgment forthwith. 

 

  

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   36 
HEARING DATE:   11/01/21 

 
 

- 6 - 

 7.  TIME:  9:00   CASE#: MSL19-08573 
CASE NAME: CITIBANK VS. KOLEVA 
HEARING ON MOTION FOR ENTRY OF JDGMNT UNDER TERMS OF SETTLEMENT 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to enforce a stipulated settlement.  On September 3, 2020, the parties 
filed a notice of dismissal pursuant to CCP 664.6 and the court retained jurisdiction.   
 
 Attached as an exhibit to Plaintiff’s Motion was a Stipulation for Settlement.  Pursuant to 
the settlement, Defendant agreed to pay Plaintiff the principal sum of $3,147.51.  After the 
Defendant made several payments he ceased making payments as agreed.  The balance now 
due is the principal sum of $2,831.51 plus court costs of $370.00, for a total of $3,201.51. 
 
 All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.  Accordingly, the motion is granted.  The Court will sign the entry of judgment for 
$3,201.51. 

 

  

 8.  TIME:  9:00   CASE#: MSL20-02067 
CASE NAME: GRASSY SPRAIN VS. SAVAR 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY GRASSY SPRAIN GROUP 
* TENTATIVE RULING: * 
 
Vacated.  Notice of conditional settlement filed on October 20, 2021. 
 

  

 9.  TIME:  9:00   CASE#: MSL20-03093 
CASE NAME: CITIBANK VS. HARGRAVE 
HEARING ON MOTION FOR ENTRY OF JDGMNT UNDER TERMS OF SETTLEMENT 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
  
 Plaintiff seeks to enforce a stipulated settlement.  In November 2020, the parties 
reached a settlement and the court retained jurisdiction.   
 
 Attached as an exhibit to Plaintiff’s Motion was a Stipulation for Settlement.  Pursuant to 
the settlement, Defendant agreed to pay Plaintiff a reduced sum of $2,110.00, and agreed that, 
upon default, judgment would be entered for the original principal amount of $3,012.90 plus 
court costs.  After the Defendant made several payments she ceased making payments as 
agreed.  The balance now due is the principal sum of $2,552.90 plus court costs of $575.00, for 
a total of $3,127.90. 
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 All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.  Accordingly, the motion is granted.  The Court will sign the entry of judgment for 
$3,127.90. 

 

 

10.  TIME: 10:00   CASE#: MSC19-00696 
CASE NAME: PIEROTTI VS. BRADFIELD 
JURY TRIAL - LONG CAUSE / 5-7 DAY(S) 
* TENTATIVE RULING: * 
 
Appearance required. 

 

  

11.  TIME: 10:00   CASE#: MSL20-03052 
CASE NAME: CITIBANK VS. RASHEED 
HEARING ON OSC RE: WHY COURT SHOULD NOT STRIKE DEFT'S GENERAL 
DENIAL FOR FAILURE TO APPEAR 8/13/21 & DEFEND CASE 
* TENTATIVE RULING: * 
 
Parties are ordered to appear. 

 

  

12.  TIME: 10:00   CASE#: MSL20-03052 
CASE NAME: CITIBANK VS. RASHEED 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

13.  TIME: 10:00   CASE#: MSL20-04388 
CASE NAME: DISCOVER BANK VS. EJIMADU 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
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14.  TIME: 10:00   CASE#: MSL20-04724 
CASE NAME: CITIBANK VS. HALL 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

 

15.  TIME: 9:01   CASE#: MSC19-01246 
CASE NAME: MORAIS VS. CITY OF RICHMOND 
HEARING ON DEMURRER TO 3RD AMENDED COMPLAINT 
FILED BY CITY OF RICHMOND, et al. 
* TENTATIVE RULING: * 
 

The demurrer filed by the City of Richmond, Richmond Police Officer Mark Shanks, and 

Richmond Code Enforcement Officer Kevin Tisdell (“defendants”) is overruled.  

Background 

On June 20, 2018, Paolo Morais (“plaintiff”), a tow truck driver, was shot in the leg by an 

unattended rifle inside a structure he was pulling down with his tow truck. His employer having 

been hired by property owner, defendant Gray 1 Forest Green, LLC, to tow away a cargo 

container as part of a nuisance abatement project, plaintiff and his truck were “commandeered” 

by officers from the City of Richmond to perform additional tasks while there. The officers told 

plaintiff he could use the wench and tow straps on the tow truck to pull down a shed structure. 

After pulling down the shed led to his being shot in the leg, plaintiff sued the officers and their 

employer, City of Richmond (“City”).  

Plaintiff originally filed his complaint against the City and the property owner, alleging 

that the officers had been “present” at the abatement project and were “asked by the tow truck 

company to ensure that it was safe to proceed with the tear downs and that there were no 

occupants in the sheds.” His original complaint alleged the City was negligent “by not ensuring 

that the sheds were free of firearms or any other conditions that would cause harm to 

bystanders.” Plaintiff later amended his complaint, but did not serve the City. Instead, he filed a 

second amended complaint (“SAC”), adding the individual officers as defendants. Defendants 

demurred based on lack of duty and immunity arguments. On June 21, 2021, the Court 

sustained their demurrer with leave to amend.  

Plaintiff filed his third amended complaint (“TAC”) on July 6, 2021. The TAC again 

alleges a first cause of action for negligence against the property owner and the individual 

officers, a second cause of action for premises liability against the property owner, and a third 

cause of action against the City under a theory of respondeat superior.  

Following renewed efforts to meet and confer with plaintiff, defendants generally demur 

to the first and third causes of action, arguing (1) the TAC is “fatally variant” from plaintiff’s tort 
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claim and prior complaints; (2) the officers owed no duty to plaintiff; (3) since any claim against 

the City is derivative of that against the officers, the third cause of action fails. Plaintiff opposes 

the demurrer.  

Request for Judicial Notice 

Defendants request judicial notice of several documents: (A) the tort claim plaintiff filed 

with the City, (B) the original complaint, (C) the first amended complaint, (D) the second 

amended complaint, and (E) the TAC. The request is unopposed and is granted.  

Discussion 

A demurrer tests the sufficiency of a complaint by raising questions of law. (Rader Co. v. 
Stone (1986) 178 Cal.App.3d 10, 20.) A court assessing a demurrer accepts as true the facts 
pleaded in the complaint, but rejects contentions, deductions and conclusions of fact or law. 
(Blank v. Kirwan (1985) 39 Cal.3d 311, 318; Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
962, 966–967.) “In the construction of a pleading, for the purpose of determining its effect, its 
allegations must be liberally construed, with a view to substantial justice between the parties.” 
(Code Civ. Proc., § 452.)  

1. Consistency with Government Claim / Sham Pleading Rule 

Defendants contend plaintiff’s new allegations vary from what he reported in his 

government claim for damages and the prior versions of the complaint. Defendants point out 

that the government claim a plaintiff files must be consistent with his complaint. Defendants 

assert that case law does not support plaintiff’s position here, but offer only a long string cite of 

the cases without any analysis of the facts in this case. (Reply, 3:6-4:10.)  

There are two problems with defendants’ position. First, both the variance rule and the 

sham pleading rule relate to the facts alleged, not legal theories. (See Stevenson v San 

Francisco Hous. Auth. (1994) 24 Cal.App.4th 269 [tenant's claim for premises liability and 

breach of contract supported later complaint for negligent failure to disclose latent defects, 

negligence, and breach of statutory duty to inspect building for safety before earthquake]; see 

also Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945 [“In the absence of inconsistent 

factual allegations any inconsistency between plaintiff's legal theories is immaterial.”])  

Second, the allegations in the TAC do not directly conflict with the previously alleged 

facts. While plaintiff did not initially state the officers "commandeered” him and his tow truck to 

tear down a structure, he did state the relevant officers were present, the nature of his injury, 

and the mechanism by which it occurred. Plaintiff’s initial allegations were sufficient to apprise 

the defendants of a need to further investigate the incident. (See Blair v. Superior Court (1990) 

218 Cal.App.3d 221, 225 [“purpose of the claim is to present sufficient detail to reasonably 

enable the public entity to make an adequate investigation of the merits of the claim and to 

settle it without the expense of a lawsuit”].) 

In Koussaya v City of Stockton (2020) 54 Cal.App.5th 909, 931, plaintiff brought a 

personal injury action against the police and city arising from injuries that plaintiff suffered when 

she was taken hostage during a robbery. Plaintiff’s initial claim filed with the city did not 
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specifically state claims arising from the officers’ conduct during the robbery response, but such 

claims were preserved because plaintiff was simply adding further factual detail to the same 

claims, predicated on the same fundamental facts set forth in the complaint. The same is true 

here.  

Plaintiff’s allegations in his TAC do not directly conflict with his prior claim and 

complaints. His latest complaint may assert a new theory of liability, but it is not barred by the 

variance rule or sham pleading rule.  

2. Duty 

In arguing against any duty, defendants primarily emphasize the previously addressed 

points about the TAC contradicting plaintiff’s prior claims. To the extent they dispute the duty 

alleged in light of the new allegations, they argue the special relationship exception should be 

narrowly applied and even the facts pleaded in the TAC do not qualify. 

While the tort liability of a public entity is nominally defined by statute, public employees 

are liable for their acts and omissions to the same extent as a private person and public entity 

employers are vicariously liable for employees' negligent acts within the scope of their 

employment to the same extent as private employers. (Regents of University of California v. 

Superior Court (2018) 4 Cal.5th 607, 619, citations omitted.) Accordingly, where it is undisputed 

that public employees were acting within the scope of their employment, their employer’s 

potential liability turns on ordinary and general principles of tort law. (Ibid.) The common law 

theories related to special relationships and negligent undertaking therefore appear to be 

available with respect to both public employees and their employers. Further, the law has been 

“working slowly toward a recognition of the duty to aid or protect in any relation of dependence 

or of mutual dependence.” (Id. at p. 621.) 

The special relationship rule may be narrow, but plaintiff’s latest complaint sets forth a 

unique set of circumstances. In contrast to the previous versions of the complaint, where no 

specifically alleged facts suggested the officers had increased the risk to plaintiff through their 

actions, plaintiff now alleges that the officers “commandeered” plaintiff and his tow truck to 

perform additional work not part of his employer’s contract. This sufficiently states that the 

officers created the risk or, at least increased the risk of harm to plaintiff. This iteration of the 

complaint brings the facts in line with those of Mann v. State of California (1977) 70 Cal.App.3d 

773, wherein the officer’s actions caused plaintiff motorist’s reliance.  

Many of the cases cited by defendants were decided at the summary judgment stage or 

later, permitting the court to consider evidence that might affect the finding of a duty, or lack 

thereof. (See, e.g., M.B. v. City of San Diego (1991) 233 Cal.App.3d 699; Minch v. Department 

of California Highway Patrol (2006) 140 Cal.App.4th 895; Adams v. City of Fremont, (1998) 68 

Cal.App.4th 243 [following jury trial].) While Von Batsch v. Am. Dist. Tel. Co. (1985) 175 

Cal.App.3d 1111 was decided on demurrer, there was nothing in that case that indicated the 

officers increased the danger to the plaintiff. (Id., at p. 1124 [officer “took no affirmative action 

which contributed to, increased, or changed the risk which would have otherwise existed”].)  
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Although the holding in Mann regarding the special relationship exception is reserved for 

a limited class of unique cases, at the pleading stage, this Court finds plaintiff has sufficiently 

pleaded a special relationship and hence a duty of care owed by the officers under this doctrine.  

Having concluded that a special relationship with plaintiff cannot be ruled out, the Court 

must determine whether to limit that potential duty based on the factors set forth in Rowland v. 

Christian (1968) 69 Cal.2d 108. (Brown v. USA Taekwondo (2021) 11 Cal.5th 204, 222.) These 

include “the foreseeability of harm to the plaintiff, the degree of certainty that the plaintiff 

suffered injury, the closeness of the connection between the defendant's conduct and the injury 

suffered, the moral blame attached to the defendant's conduct, the policy of preventing future 

harm, the extent of the burden to the defendant and consequences to the community of 

imposing a duty to exercise care with resulting liability for breach, and the availability, cost, and 

prevalence of insurance for the risk involved.” (Rowland, supra, 69 Cal.2d at p. 113.) 

Defendants argue that foreseeability is lacking, but provide little to no analysis of the other 

Rowland considerations. Subject to any further detail that may be revealed during discovery, 

the allegations are sufficient to overcome a demurrer.  

3. Immunity 

Defendants argue the City is immune under Government Code section 818.6 and that 

the officers are immune under section 821.4. Both these statutes address immunity for failing to 

make an adequate inspection of another’s property. The nature of the duty now alleged is not 

one solely based on an inspection. As a result, the immunity statutes related to inspections are 

not determinative on demurrer. 

 

 

16.  TIME: 9:02   CASE#: MSN21-1366 
CASE NAME: RE 30 VIEW LANE, WALNUT CREEK 
HEARING ON PETITION AND DECLARATION RE UNRESOLVED CLAIMS 
FILED BY THE WOLF FIRM 
* TENTATIVE RULING: * 
 
The unopposed petition is granted. 

 

 

 


